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knowing' that, violence and wrong will
be the probable outcome, neither In law
nor in .morals can they escape respon-
sibility." . i

"Applying these principles to the case
at bar,' the court finds that Debs and
his coworkers did conspire together for
the restraint of trade, that they be-

came morally and legally'responsible for
the results of their orders and acts, and
that by. adhering to their policy in de-

fiance of the restraining order of
"

the
wurt ': they placed themselves in con-
tempt. - Debs Is accordingly sentenced to
six months In jail and Vice President
Howard, Secretary Kellher, Treasurer
Rogers and Directors Burns, Elliott,
Hogan and Goodwin each to three
months. .These sentences are not vin-
dictive, and; yet they are sufficient to
vindicate the law and the dignity of the
court. The dispatches Indicate that the
defendants were glad to get off so easi-.lv-l- An

appeal may stay, the execution
of the judgment. but it is not at all
likely to reverse' it. The decision will
stand as a final exposition and enduring
vindication of the law. .

'

THE COt'XCIIS INVESTIGATION

to prevent and restrain, by Injunction, vio-
lations of a penal statute. It is thought
therefore, that as held by Judge Putnam,
in United States vs. Patterson, S Fed.
Rep., 605, that this act is Inapplicable; but
if it is. then it is unconstitutional as an
attempt to enforce a penal statute In
equity, and not a Justifiable authority for
a proceeding familiar to equity, and, under
congressional authority, admissible in the
federal courts in the name of the govern-
ment."

INTENT OF CONGRESS. .

The very elaborate arguments presented
in support of these propositions are the
same, in the main, as were made and re-
ported at length In the case referred -- to,
Patterson vs. United States, and. there-
fore, need not be restated. Reference was
made In that case and has been made in
this to the debates In Congress, while the
measure was under consideration in that
body, and, though It Is conceded that we
cannot take the views or purposes ex-

pressed in debate as supplying the con-
struction of statutes, it Is said we may
gather from the debates in Congress, as
from any other source "the history of the
evil which the legislation was intended to
remedy." Doubtless, that is often true;
and in this instance it is apparent that the
original measure, as proposed in the Sen-
ate, "was directed wholly against trusts
and not at organizations of - labor in any
form;" but it also appears that before the
bill left the Senate its title had been
changed and material additions made to its
provisions; and it is worthy of note that a
proviso to the effect that the act should
not be construed to apply "to any arrange-
ments, agreements or combinations made
between laborers with a view to lessening
the number of hours of labor or of increas-
ing their wages, nor to any arrangements,
agreements or combinations among persons
engaged in horticulture or agriculture
made with the view of enhancnig the price
of agricultural or horticultural products,"
was not adopted. Such an amend-
ment doubtless was . not , necessary
In order to exclude agreements and
arrangements of the kind mentioned,
but the offering of . the proposition
shows that the possible application of the
statute to cases not in the nature of trusts
or monopolies, and in which workmen or
farmers should be concerned, was not over-
looked. , But it is more significant that,
upon the Introduction of the bill into the
House, the chairman of the judiciary com-
mittee, as reported in the Congressional
Record, Vol. 21, part 5, p. 4089, made the
following statement: "Now, just what con-
tracts, what combinations in the form of
trusts, or what conspiracies will be in re-
straint of trade or commerce, mentioned in
the bill, will not be known until the courts
have construed and interpreted this pro-
vision." It is, therefore, the privilege and
duty of the court, uncontrolled by con

where the question was whether vehicles
carrying ths malls were "laden with the
property of the United States," and there-
fore exempt from tod on the Cumberland
road in Pennsylvania, the Supreme Court
said: "The United States have unques-
tionably a property in the malls. They are
not mere common carriers, but a govern-
ment perforralng a high official duty in
holding and guarding its own property as
well as that of Its citizens committed to its
care; for a very large portion of the let-
ters and packages conveyed on this road,
especially during the session of Congress,
consists of communications to or from the
officers of the executive department, or
members of the Legislature on public serv-
ice or in relation to matters of public con-
cern." l

It is said, on the contrary, to be easy
"to show that at common law jurisdiction
of the chancery on' information of the Atto-

rney-general to restrain a purpresture or
nuisance rest3 on the idea that the king
owns the land whereon it exists." and it is
doubtless true that in the cases where the
jurisdiction was Invoked the king was the
owner of the land, because the land under
navigable waters In England has always
belonged to the crown; ibut the object of
the --suits has always been, not to vindicate
the title to the land., which could have been
done by an action of ejectment, but to pre-

vent or remove obstructions to naviga-
tion, which required the prompt and ef-
ficient methods of equity: and it is not to
be believed that if in England, as along
the fresh-wat- er rivers of thi3 country, the
title of lands under the water had belonged
to the riparian owners, the same jurisdic-
tion would not have been exercised for the
protection of the public right of naviga-
tion. The -- public Interest in concerned in
the unobstructed u?e of the water, and it is
sticking in the mud to say that the right
to protect that use is dependent upon the
ownership of the underlying soli. If, how-
ever, the jurisdiction in such cases must
be held to rest upon some legal title or
property right. . which by fiction shall be
deemed to be worthy of equitable protec-
tion, or to afford a basis of jurisdiction for
protecting incidental rights, it would seem
that the property which the government,
has been declared to have In the mails and
its unquestioned ownership of the mall
bags might well 'be deemed sufficient for
the purpose. As Justice ,Drewer said in L.
S. vs. W. U. Tel. Co.. 50 Fed. Rep. 28. 42,

"the dollar is not always the test of real
interest It may 'properly be sacrificed ir
anything of higher value be thereby at-
tained." '

,

WATERWAYS LIKE RAI LWAYS.
"But," say counsel, "this whole subject

is utterly foreign to the question in this cae.
Waterways are not railways. They

are free to all comers and are not the sub-

ject of private '.ownership nor control, but
only' of municipal regulation by public au
thority. (Lake .Front Case, 146 U. S. .387.)

The control of the railway is primarily
with the company that owns and operates

affirmed by fhe United State. Circuit Coturt
of Appeals for the Third circuit. i rl.Rep., 3iC 934. This case is pending, on al.

In the Supreme Court. Ke also Dum-
ber Watch Case Company vs. E. Howard
& Co.. K Fed. Reji.. 8Gl.)

it tnese decisions are right, it roliows
that the act in question has relation only
to commodities and rerrons in the fyurnj
of movement among the States, and to th
agencies or means of transportation, mir.
it, as is contended, and as eem "rv have
been decided in United States vs. PatUr-so- n.

supra. It covers only contracts, com-
binations or conspiracies, "intended to en
gross or monopolize the market, it in an
act of very narrow scope. Why should It
not. ie construe,! to embrara aw conspira-
cies which shall be contrived with intentor of which, the necessary effect shall be.
to restrain, hinder, interrupt or destroy
interstate commerce?

The argument to the contrary drawn
from the sixth section of the act is not
controlling, nor, as it seems to me, even
strongly persuasive. That section pro-
vides for the forfeiture of "any property
owned under any contract or by any com
bination, or pursuant to any conspiracy
(and being the subject thereof) mentioned
In this act. and being in the course of
transportation from one State to another.
or to a foreign country;" but it does not
say vor Imply that only cases, whether of
contract, or combination.-o- r conspiracy. . in
which property shall be found subject to
forfeiture, shall be deemed to come within
the scope of this act. The rorce of the sec-
tion is the same. I think, as if It read:
"If in any case there shall be- - found any
property owned, etc.. It shall be forfeited."
etc.; and so read It neither expresses nor
implies any limitation of the provisions of
other sections.

FALSE ASSUMPTION.
At this point is interposed the constitu-

tional otjection, which. It Is urged, forbids
a construction that' gt es beyond trusts and
monopolies to Include conspiracies to em
ploy force or violence In restraint of trade
or commerce. The argument was employed
and amplified ;In the Patterson case. ZZ

Fed. Rep. 6uT.' 629-63- 2. It was contended
there "that' if two or more persons commit
an act of murder, robbery, forgery, shop-
breaking, store-burnin- g, champerty or main-
tenance, which in fact has a natural, al-
though unintended result of Interference
with interstate commerce, they are Habit
criminally for a conspiracy to interfere
with Interstate commerce, if the statute
broadly covers conspiracy merely (o Inter-
fere with It." This proposition . is built or.
the assumption which I believe is supiorted
neither by authority nor reason, that co-
conspirators are responsible as conspirators
for the natural thouch unintended results
of the commission Pr attempt by one of
them to commit the particular offense orig-
inally agreed upon or Intended.

It is a fundamental and essential principU
of law and ot social order, that all engaecd
In the commission of a particular crime,
whether as counsellors, aiders, abetters, or
otherwise, are Individually responsible crim-
inally for other offenses .which result nat- -
urally from the commission or attempt to
commit the crime intended, but as agree-
ment and Intent are of the essence of a
conspiracy, a conspiracy to commit a par-
ticular offense can .hardly be de?med to
Include another conspiracy to commit an-
other offense, unless the latter was the
necessary result or to such a decree the
probable result of the commission or at-
tempt to commit the crime intended Ihat
it could itself be charged in the Indictment
to have been Intended.

But if it. were possible by a course of
technical reasoning and refinement to ex-
tend the law of conspiracy to all crimes
known to the law where two or more per-
sons are Implicated it would,.-a- s Judge
Iiitnam held, not involve the constitution-
ality of this act, which is limited to the
field of Interstate commerce, where the
power of Congress is unrestricted and su-
preme.

THE FOURTH SECTION.
The question here, however, is of the

validity of the fourth, rather than of the
first section of the act It is urged that
the power given by that ect'.on "to pre-
vent and restrain violations" of the act is
an unwarranted invasion of the right of
trial by Jury, and In support of the propo-

sition are citei: puterbaugh vs. Smith. 131

111., 193; Carleton vs. Rugg. 149 Mass.. KiO.

K7; Littleton vs. Fritz. C3 la.. 4S3; Eilen-beck- er

vs. Plymouth County, 131 U. S., 3;
Scott vs. Neely, 140 U. S., 106; Pearson vs.
Yewdall. 93 U. S., 244: Boyd vs. United
States. 116 IT. S.. 616. 634; Oounselman vs.
Hitchcock. 142 U. S.. 547. 582. - Little need
be added to what has already been said
upon that subject The same--ac- t my be
a crime and a contempt of. court. If an
assault or murder be committed in the pres-
ence of a court the offender will e pun-
ishable both for the crime and for the
contempt and so with any other act com-
mitted in violation both of a criminal stat-
ute and of an injunction or order of court
Within the proper subjects of equitable
cognizance, as established when the Con-taitutl- on

was adopted. It was competent
for Cong rers to vest the courts with the
Jurisdiction granted by this section and to
impose upon them the duty of its exercise
in proper cases. Ju3t as in construing the
first section of the act by its general words
are limited by force of the title to unlaw-
ful restraint, and the words "in restraint
of trade." in their connection with . the
words "contract" and "combination" are
to be given their common law significance,
so the Jurisdiction in equity though given
In broad and general terms will be deemed
to be limited so as not to extend to a cae
which is not of equitable cognizance. In-

deed. If the sixth section of the act may
legitimately be used in aid of the construc-
tion of the first section, the fourth section
warrants, if it does no: require, that the
first section be restricted to oases in which,
in accordance with established preceient
an injunction could 4sue, u limitation wh.ch
would not be essentially uncertain or of
difficult application, . and which, if neces-
sary, to the upholding of the statute, might
well be adopted. .... .

That this case is one of equitable char-
acter is clear, and. as I understand, has
not been questioned by counsel the:r cwr-tenti- on

being that neither by this statute
nor upon general principles is tne case w un-I- n

the Jurisdiction of a federal court. Ex-
cepting the case of 17. S. vs. Patterson, f
know of no ruling inconsistent with the
Juris llction hera exercised. The ca.e of
United States vs. Transmissourl Freight
Association. 53 F. R.. 4H S. C. 58 F. K.. 5S.

had reference to a contract between rail-roid- s,

which was alleged t3 have len,
mide in violation of the act. but was hell
to be not unlawful.

In the case of United States vs. ork-ingme- n's

Amalgamated Council, of New
Orleans. 54 F. R., 494. the late Judge Bill-
ings, under this statute, granted an in-

junction upon facts which made the ques-

tion of Jurisdiction the same as it is here,
and in respect to that question his ruling
and opinion were distinctly approve! ,y
the Circuit Court of Appeals for the Fifth
circuit. 37 F. Ft 85. The court said: The
appellants assign as error the- overruling
bv the Circuit Court of each of the grounds
of objection urged in that -- court against
the granting of said Injunction These a r
well summarized, discussed and disposed of
in the very able opinion cf the judge of the
Circuit Court, who passed the decree now-soug-ht

to be reverse.!. The mattera of law-presente-

to and considered by him were
not well taken bv the appellant, re pond-den- ts

below, and th- - Circuit Court s ru
ing to that effect was correct The b;ll
exhibited Is clearlv within the statute and
the pleadlnas of the respondents were not
such as to require the refusal of the praytr
for a temporary injunction." See also they

opinion of Judge Spetr in Waterhouse vs.
Comer. 55 F. It. 119.

CASE OF PHELAN.
In the case of Phelan, who was charged

with contempt of the United States Cir-

cuit Court at Cincinnati, growing out
the strike of last summer and Involvlnf
facts essentially identical with the facta
of this case. Judge Taft declare 1- thai

'Combination to be "in the teeth uf th
act of July 2, 1890." and. after quoting flora
the act and referring to the rulings of
other Judges In accord with his own view,
said: "A different view has bef--n taken by
Juc?ge Putnam in the case of the Unltei
States vs. Patterson, L' Fed. Hep. e.G," but
after consideration. Judge Lurton an I f
cannot concur with the reasoning of tha.t
learned judge. The fart that it was ttt
purpose of Debs. Bhtlan and their asso-
ciate to paralyze the interstate commerce
of this country Is shown conclusively la
this case and is known of alt mtn. There-
fore, their combination wasfor an unlaw,
ful purpose and is a conspiracy within tna
statute cited." ;

The facts of this case suggest Illustra-
tions of the Impropriety as well a incon-
sistency of putting upon the .statute tn

.restrictive construction proposed. If. fcr
example, the manufacturers of other sleep-
ing cars, in their own Interest should en-

list the brakemen und switchmen or oth-- r
employes of the railroads, either Individual-
ly or In associated bodies, in a conspiracy
to prevent or restrain the ust. of Pullman
deeper bv refusing to move them, by
secretly uncoupling or by other c!uJvtr
means, the monopolistic character of th
conspiracy would be so evident that, evet
on the theory that the statute is aim,
at contracts or combinations intended to
engross or monorolize the market, it would
be agreed that The oftensv ought to t
punishable. But If In such a case the oftl
cers or agents of the car companies, whr
might or mUht not he . capitalists, would
be Individually responsible for violating tho
statute, upon what principle could the Art-m- an

or switchman be exempt? Can work-Ingme- n,

or, If you will, roor nun, actJncr

ball. 102 U. S., 691; Wabash, etc.. uy. co.
vs. Illinois. 118 U. S.. Cherokee Nation
vs. Kan. Ry. Co.. 133 U. S.. 641, . CS7.)

I quote passages which will serve In-

cidentally to dispose of a number of po!u s
raised in the course of the argument with-
out referring to them more directly. "The
power of Congress.", said Chief Justice Mar-
shall. In Gibbons vs. Ogden, In 1824. when
railroads were unknown, "comprehends
navigation within the limits of every State

....in tha tTnlnn .crk far n s that...... nivIlUnn..av, .m. m.w " o
rnay be. in any manner, connected with.
commerce with foreign nations, or among
the several States , or with the Indian
tribes." "

In Gllman vs. Philadelphia it is said:
The power to regulate commerce com

prehends the control for that purpose and
to the extent necessary of all the navig
able waters of the United States which
are accessible from a State other than
those on which they lie. For this purpose
they are the public property of the nation
and subject to all the requisite legislation
of Congress. This necessarily includes the
power to keep them open and free from any
obstruction to their navigation interposed
by the States or otherwise. It is
for Congress to determine when its . full
power shall be brought into activity and
as to the regulations and sanctions which
shall be provided."

COMMERCE BETWEEN STATES,
In the case of the Daniel Ball, a steamer

employed on Grand river, between Grand
Rapids and Grand Huron. Mich.. Justice
Field, speaking for the court, said: "So
far as the steamer was employed in trans-
porting, goods destined for other States or
goods brought from without the limits of
Michigan and destined to places within
that State, she was engaged in commerce
between the States and however limited
that commerce may have been she was,
so far as it went, subject to the legislation
of Congress. She was employed as an in-
strument Of that commerce, for whenevera commodity has begun to move as an
article of trade from one State to enother
commerce in that comodlty between the
States has commenced. The fact that sev-
eral different and independent agencies are
employed in transporting . the commodity,
some acting entirely in one State and some
acting through two or more States, does in
no respect affect the character of the trans-
action. Tlse extent in which such agency
acts in that transportation it is subject
to the regulation of Congress."

In the State freight tax case. Justice
Strong said: "Beyond all question, the
transportation of freight or of the sub-
jects of commerce, or the purpose of ex-
change or sale, is a constituent of com-
merce itself This has never been doubted,
and probably the transportation of articles
of trade from one State to another was
the prominent Idea in the minds of the
framers of the Constitution when to Con-
gress was committed the power to regu-
late commerce among the several States.
A power to prevent embarrassing restric-
tions by a State was the thing desireal
The power was given by the same words,
and in the same clause, by which was con-
ferred power to regulate commerce with
foreign nations. It would be absurd to sup-
pose that the transmission of the subjects
of trade frcm the State . to the buyer, or
from the p.ace of production to the market,
was not contemplated, for without that
there could be no consummated trade either
with foreign nations or among the States.
In his work on the Constitution (Section
1057), Judge Story asserts, that the sense
in which the word 'commerce' is used in
that instrument includes not only traffic,
but Intercourse and navigation. And in the
passenger .cases (7 Howard, 416) It was
?aid: "Commerce consists in selling the
superfluity, in purchasing articles of neces-
sity, as well productions as manufactures.
In buying from one nation arrd selling to
another, or in transporting the merchan-
dise from the seller to the buyer to gain
the freight. Nor does it make any differ-
ence whether this interchange of com-
modities is by land or by "water. In either
case the bringing of . the goods from the
seller to the buyer is commerce. "

In Pensacola Telegraph Co. vs. West
etc.. Tel. Co., Mr. Chief Justice Waite,
speaking for the court, after reciting the
provisions of the Constitution, says: "The
powers thus granted are not confined to
the instrumentalities of commerce or the
postal service known or in use when the
Constitution was adopted, but they keep
pace with the progress of the country, and
adapt themselves to the new developments
of time and circumstances. They extend
from the horse with its rider to the stage-
coach, from the sailing vessel to the steam-
boat, from the coach and the steamboat
to the railroad, and from the railroad to
the telegraph, as these new agencies are
successively brought into use to meet the
demands of Increasing population and
wealth. They were intended for the gov-
ernment of the business to which they re-
late, at all times', and under all circum-
stances. As they were intrusted to the
general government for the good of the
Nation, it' is not only the right, but the
duty of Congress to see to it that Inter-
course among the States and the trans-
mission of intelligence are not obstructed
or unnecessarily hindered by State legis-
lation."

POWER OF CONGRESS.
In County of Mobile vs. Kimball, In refer-

ence to the power of Congress over the
subject, it is said: "That power is indeed
without limitation. ' It authorizes Con-gre- ss

to prescribe the conditions upon
which commerce in all Its forms shall be
conducted between our citizens and the
citizens or subjects of other countries, and
between the citizens of the several States,
and to adopt measures to promote. Its
growth and insure its safety."

In Wabash Ry. Co. vs. Illinois, Justice
Miller, in the course of an exhaustive dis-
cussion, says: "It cannot be too strongly
insisted upon that the right of continued
transportation trom one end of the country
to the other is essential i:i nod.n times
to that freedom of commerce from the re-
straints which the State might to
impose upon it, that the commerce clause
aras intended to secure. This clause,-giv.ng-

to Congress the power to reguiau com
merce among the States and wiui foreign
nations, as this court has said Leiore, was
amontr the most Important ot the subjects
which prompted the formation ot the Con
stitution. (Cook vs. Pennsylvania, .r u.
S. 566. 574; Brown vs. Maryland, 12 Wheat.
419. 446.) And it would be. a very letLle
and almost useless provision, but poorly
adapted to secure tne entire ir?edom or
commerce among th? States which was
deemed essential to a more perfect union by
the framers of the Constitution, if, at every
stage of the transportation of und
chattels through the country, tie State
within whose limits a part of this trans-poratl- on

must be done comd impose regu-
lations concerning the price, compan.-atio-

or taxation, cr any other restrictive regula-
tion interfering ,vith and seriously em-
barrassing this commerce.

Speaking by the uame Jjdg?, In ex par
Sirbold, the court had said- - "We hold It
to be an incontrovertible principle that the
government of the Uaitsi Stites may, by
means of physical fore exercised through
Its official agents, ex?cue on -- very foot r
American soil, the pow r3 and fun irons
that belong to it. '"his necessarily involves
the power to commt ii obedience to its
laws, and loire the power to keep the
peace to ih'U extent. This power to en' . te
its laws and to execute 'is functions f;i all
places does not derogate from the pewer
of the State. to execute Its laws at the
same time and In the same places. The
one does not exclude th other, except
where both cannot be executed at the same
time. In that case, the words of the Con-
stitution itself sho' which Is to yield. This
Constitution and all laws which shall be
made in pursuance thereof hall be
the supreme law of the land. The govern-
ment must execute its powers, or It Is
no government. It must execute them on
the land as well as on the sea, on things
as well as on persons."

JUSTICE HARLAN'S VIEWS.
In Cherokee Nation vs. Kansas Railway

Company, the court- - speaking by Mr. Jus-
tice Harlan, says:

"Consrress has power to remulate com
merce, not only with - foreign natlonsand
umong the several States, birt-wtrri"'T- he In-
dian tribes. It Is notv"rr6cessary that an
act of Congress should express. In Aords,
the purpose for which it was passed. The
court will determine for Itself whether the
means employed by Congress have any
relation to the powers granted by the Con-
stitution. The question Is no longer an
open one, whether a railroad Is a public
highway, established primarily for the con
venlence of the people, and to subserve
public ends, and, therefore, subject to gov-
ernmental control and regulation.

These definitions and expositions of the
scope and 'aw of interstate commerce, ex-
cept the last, preceded the enactments by
Congress on the subject. It was, therefore,
cf commerce so defined, embracing all in-
strumentalities and subjects of transporta-
tion among the States, that Congress, by
that legislation, assumed the control; and
I see no reason for thinking that as em-
ployed in the act of 1890, which is essen-
tially supplemental of the other acts, the
word was intended to be less compre-
hensive. '

It has been decided In a number of cases
In the circuit courts, and in one instance
by a Circuit Court of Appeals, that this
act cannot be applied to trusts or monopo-
lies in the manufacture or production of ar-
ticles of commerce. For . instance, in
Greene's Case. 52 Fed. Rep., 1W. Justice
Jackson held that Congress had not. the
constitutional power, and by this act had
not attempted to limit the right of a cor-
poration, created by a State, in the acquisi-
tion, control and disposition of property In
the several States, even , If carried to the
extent necejsury for the control of traffic
In a gpecies of property among the several
States. To the ame effect. was the ruling

'(Concluded from First Ine.
tlnnanra --wf r . . V.1 1 ..loo t Vi f 2 nf ' 1 Ta is
generally pursued." (State vs. Dayton &

. E. It Co., 36 Ohio St, 431; People vs.'
v aniiprnnr tx "n. v 1

. ,k in. licit l vv kfs& - " " 1

enjoin-- such as the polu- -a public nuisance,
At . . . . 1 1 1uon or a river oy a ooara 01 municipal
officers In violation of an act of parliament
under which they are acting, a distinction
Is drawn as to the necessity of proving
an actual injury between the case of an in-

formation fi'.ed by the Attorney-gener-al in
behalf of the public and a bill riled by
private citizens m tneir own oenau., Ana
in th frtrmor rnca it ia hfA tn ! linflPCPS- -
sary for the Attorney-gener- al to establish
any actual injury, tne statute naving pro-
hibited the act complained of.

Uutlnn TAX T la hnn evsr trk W rtlKrVA1
that the fact that the commission ofi the
threatened act, which it is sought to en-Jo- in

as a nuisance, may be punished crim- -
Inaltv no. ctiir.t-- O.H11 nnt nrpvpn t t h f T f T- -
else of the restraining power of equity."
th"eopi vs. st. iuis, a Uiira., aoi; Aiiurne-y-genera- l

vs. Hunter, 1 Dev. Eq., 12; Gilbert
vs. Mcrris C. & B. Company., 4 Halst Ch.,
49.1.) . .

To the same effect in 2 Daniel's Ch. Plead
A- - Trjc 4th via ty. It is said: "In
cases of public nuisance, properly so-call- ed.

nn lnrtirtmpnt Wff tn ahtf them and to
. ha nffonAar hut an informationay vuvv t4 v v 44 v- waava.vws - -

.will also lie in equity to stop the mischief
ana to restrain tne conunaance oi u.
and among the cases cited in support of
the text are Attorney-gener- al vs. Nichol.
16 Ves. 333; Attorney-gener- al vs. Forbes, 2
M. & C. 123; Attorney-gener- al vs. Cam:
hrldira finnan mora' fin PmnnanV. I a. R. b
Ep.. 2S2; Attorney-gener- al vs. Staffordshire
Copper Company. 1 W. N; 258; Bunnell's
appeal, 69 Pa. st, 53. see aiso craig vs.
the People. 47 111.. 487; Attorney-gener- al vs.
nllmoil fnmninlAS P" Wis. T27: AttOimey- -
general vs. city of EauClaire. 33 Wis., 400.

The Supreme court oi tne uniteu oiaies
has spoken on the subject In the case of
the Mayor of Georgetown vs. the Alex-
andria Canal Company, 12 Peters, 91. 98,
whom an Inlnnrtirtn was SOUCht aealnSt
obstructing the navigation of the Potomac
nver, tne court saia: "uesiues mis remcuy
at lanr it la aottlori that tL COUTt Of eQUltV
may take jurisdiction In cases of public
nuisance Dy an imormauon iueu vy me
Attorney-genera- l. This jurisdiction seems to
have been acted on with caution and hesi-
tancy. Thus, it Is said by the chancellor in
18 Ves. 217, that the instances oi tne in-

terposition of the court were confined and
rare. He referred, as to the principal au-tVirT- tv

rn thi snKiAft trt what had been
done In the court of exchequer upon the
discussion or the rignt or me attorney-gener- al

by some species of information,
tr aoclr rn th nilitahlp-- Ride- - bf the COUTt
relief as to nuisance and preventive re
lief. Chancellor Kent, in z jonns. un. tz.
remarks that the equity Jurisdiction In
cases of public nuisances, In the only cases
in it had hn exercised, that Is.
in cases of encroachment on the King's
soil, had iain dormant tor a century aim
a half; that is, rrom cnaries i aown to
tha vMr I7tf". Yr the Inrisdtotion has been
finally sustained upon the principle that
equity can give more aaequate aim com-
plete relief than can be obtained .by law.
wniist, tnereiore, it is aumuieu vy mm,
tVi-.i- t it i rnnfespHlv rtne of delicacv and.
accordingly, the instances where it is exer
cised are rare, yet '.t may oe exen-ise- u

in those cases in which there is eminent
danger of irreparable mischief before the
tardiness of the law can reach It." . See
also the opinion in State of Pennsylvania
vs. v uremic, via.-.,- unufec v. j. --

unnr r.ia nhero a hHdi?A across the Ohio
river was held to be a public nuisance and
ordered abated at the suit of the State of
Pennsylvania.

"A PECULIAR CASE.
But while this Jurisdiction if the English

High Court of Chancery and of the equity
courts of the several States of the Union
is not understood to be disputed by counsel
for the defendants, they do Insist that, in
the absence of legisation by Congress con-

ferring the authority, the federal courts can
do 'nothing for the protection of the high
ways of interstate commerce, whether upon
land or water. The following language is
cited from the opinion in Transportation
Company vs. Parkersburg, 107 U. S., 691,
in .hih cta rtf vs. Wheel
ing, etc.. Bridge Company, it may be ob-

served. i3 declared to be "a peculiar case:
"Now. wharves, levees and landing places

are essential to commerce by water, no less
thin a navigable channel and a clear river.
But they are attached to the lana; tney are
private property, real estate; and they are,
primarily, ai least, subject to the local
State Jaws. Congress ha3 never yet inter-
fered to supervise their administration; it
has hitherto left tats exclusively w uie
States. There 13 little aouDt, nowever. umi
Congress, if It saw fit, in case of prevail-
ing abuses in the management of wharf
property abuses materially Interfering
with the prosecution oi comni
Interpose and make regulations to pre-vA- nt

ansvi dhnM. When it shall have done
so. it will be time enough for the courts

laMrn Into effect bv judi- -
clal proceedings properly instituted. But
until Congress nas aciea tne couns i ic
United States cannot assume control over
the subject as a matter or reaerai cogni-
zance. It is Congress, and not the judicial
department to which the Constitution has
given the power to regulate commerce with
foreign nations and among the several
States. The courts can never iae tne ini-
tiative on this subject."

Anri fmm Willamette Iron Bridee Com
pany vs. Hatch, 123 U. S.. 1. the following:

"The power of congress to pass us iur
tha Mimoihn of the nivdration of public
rii-or- a o n.i trt r.rpvpnt anv und all obstruc- -

tlons therein is not questioned. But until it
does pass some such law there is no com-
mon law of the United States which pro-

hibits obstructions and nuiaances in naviga-
ble rivers, unless it be the maritime law,
admin tstered by the courts of admiralty
and maritime jurlsaicaon. preceutrm,
however, exists for the enforcement of any
such law; and if such law could be enforced
(a point which we do not undertake to de- -
oide), it wouia not avail to susiam
bill in eauity filed in the original case.
There mu3t be a direct statute ;of the
United States in order to bring witnm tne
scope of its laws, as administered by the
courts of law and equity, obstructions and
nuisances in navigable streams witnin tne
t v . , cnh rhiM-nr-tr- n and nuisanceskLaivi a :uvii
tire offenses against the law of the States
within which the navigaDie waters ne, ajui
may be indlctel or prohibited as such; but
vav nr-- rvrvt rtfTen-i- aeiinst United States

laws which do not exist; and none euch
exit except what are to De iouna on tne
statute book. Of course, where the litigant
partes are citizens of different States the
i,.it rvmrt nf thi iTnlted States mav takeVvllWUli VVa W .mm -- ..-

jurisdieriion on that ground, but on no
other. This is the result in so many c-e- ,

and expressions of opinion by this court,
that it is almost superfluous to cite au-

thorities on the subject Of course
any Interference with the operations, con-

structions or improvements mide by the
general government, or any violation of a
port law enacted by Congress, would be an
offense against the jaws and authority of
the United States. nd an action or suit
brought in consequence thereof would be
one arising under the laws of the United
States. But no such violation or Interfer-
ence is shown by the allegations of the
bill in the original suit in this case, which
simply state3 the fact that Improvements
have been made in the river by the gov-
ernment, without stating where, and that
Portland had been created a port of entry.
In the case of Eseanaba Company vs. Chi-
cago it was said: 'As to the appropriations
made by Congress, no money has been ex-

pended on the Improvement of the Chicago
river, above the first bridge from the Jake,
known as the Rush-stre- et bride. No bridge,
therefore. Interferes with the navigation
of any portion of the river which has been

Riit-l- it were otherwise it
is not perceived how the improvement of ,

the ttavigaDlliiy vt tne sircam van .

the ordinary means of crossing it by fer-
ries and bridges.' 107 U. Si, 690. In the
present case there is no allegation, if such an
allegation, would be mater.al. that any im-
provements in the navigation of the Wil-
lamette river have been made by the gov-
ernment at any point above the site of
the proposed bridge."

Accordingly, notwithstanding the pro-

vision in the "Act for the admission of Ore-
gon into the Union." that "all the navigable
waters of said State shall be common hish-wa- ys

and forever free." it was held in that
case that the bridge which it was sought to
remove was twt an offense against the
Un.ted State, in the absence of direct
legislation 'bringing obstructions and nui-
sances In navigable streams within the
soope of national law.
JURISDICTION OF FEDERAL, COURTS.

In reply to this position of the defense,
reference is made to the act to regulate
commerce, as amended by the act of
March 2. 1SS3 (J U. S. Stat. 8G5). and it is
contended that by force of the provisions
of that statute, passed in exercise of the
power conferred on Congress by the Con-

stitution, "to regulate commerce among the
several States," the national control has
(been extended over the channels and
agencies of Interstate commerce. Including
railways as well a navigable waters, and
that out of this legislation, whatever had
been the rule before, has arisen by neces-
sary implication the jurisdiction of the
federal courts, in . accordance with the
principles of equity, to protect that com-
merce against Interference or obstruction.

TVn rlohl - f tha ft,fm 1 frrkvornmont tv
obtain the Injunction is also asserted upon
the ground of property right in the malls.
That the Nation owns the mall bags is. of
course, beyond, dilute, and that It pays
large sums annually for the carrying of
the malls upon the railroads is well uitder-stoo-d.

In Searight v. Stokes. 3 How. 151.
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Now comes President Gompers, of the
National Federation of Labor, and over-
rules Judge Woods's decision In the
Debs case. Gompers does net cite any
authorities.

The Judge, prosecutor and other off-
icials of Boone county declare that the
bill of charges, against Marion county in
a murder case recently sent there on
change of, venue was rtrlctly correct and
quite reasonable. It Is to be hoped no
Important items were omitted.

It Is striking proof of the danger of
Intrusting the Democratic party with
power that the features of the Carlisle
currency rlan which all conservative
financiers regard as fatal defects are
the very ones which give it most
strength In the present House. .

BSBlSBSWSMBaMBSMSBMSWiBMBM

No pooling arrangement of railroads
can be entered Into until the contract
has been submitted to the Interstate-commer- ce

Commission and approved by
It, and any arrangement for pooling
which that commission disapproves after
it has been In Xorce may be set aside
after twenty days' notice.

i

There are indications that hypnotism
as a factor In crime may be overworked.
In the case of the murder of Miss Gins,
at Minneapolis, It was suggested that
the was Induced to hold clandestine
meetings and go driving with men at
unseemly hours by means of hypnotism,
and now It is suggested that Seeley the
defaulting cashier of the New York
ShDe and Leather Bank, was led into
criminal practices by the same means.
There Is no necessity of this. Introduc-
tion of extraordinary and myslerious
power to account for crime. Enough is
already known to show that Miss Glng
had been leading a double life for some
time, while Seeley, by his own confes-
sion, was a hard drinker, a regular fre-
quenter. of horse race i and a free bettor.
The only hypnotism in his case was that
of a weak and demoralized character.
As long as the ordinary passions and
vices of men and women continue to
have full sway it is not necessary to ac-
count for crime on the theory of hyp-
notism.

JUDGE WOODS'S OPX.MOX.

Public interest In the great railroad
strike of last summer which has yielded
to the course of later events, wil be re-

vived by the decision of Judge Woods In
the. case against Debs and others. The
importance of the principles involved
and the ability and exhausttvenesj of
the oplnlonare sufficient reason for Its
publication in full. It Is evidently the
result of careful thought and much la-

bor on the part of the Judge, and Is the
ablest judicial exposition that has been
made as to the scope of the conspiracy
act of 1S90 and the right of the national
government to protect Interstate com
merce. . ' -

The Judge devotes considerable, space
to the question of jurisdiction and dis-
poses of it finally. He shows that on
general principlea and by legal prece-
dents a forcible interference with pub-
lic traffic is such a violation of public
rights as constitutes a public nuisance,
and Justifies the courts in restraining
It. He holds, further, that the govern-
ment has such a property right in the
malls and so direct an interest in their
transmission that it may Interfere to
protect the moving of Interstate trains,
and that'no special legislation Is neces-
sary to authorize such action. Arguing
from the acknowledged right of the fed-
eral courts to extend protection to com-
merce on the rivers, he holds that they
may exercise the same Jurisdiction over
commerce on the railways. His conclu-
sions on this point leave nothing further
to be said on the question of Jurisdic-
tion.

The Judge's exposition of the con-
spiracy sections of the law of 1800 is
equally convincing. It was contended
by counsel for the. defendants that this
law was aimed solely at combinations
of capital, and that It was never intend-
ed to Include combinations of labor.
Judge woods thinks differently. He
holds that poor men have no more right
to combine or conspire together In re
stralnt of trade or the Interruption of
interstate commerce than rich men
have. The question of conspiracy de-
pends on the character of the design,
and not of those who engage in it. and

. any proposed restraint of trade, though
lt be in Itself Innocent, If It Is to be ac
complished by conspiracy, is unlawful.
Theact Itself being Illegal, the social
status or occupation of those who en-

gage tn it, or their motives in doing so
cannot make any difference. The Judge
makes this point very clear, as he does
also the distinction between the right
to strike and the rljjht to use violence.
"The right of men to strike peaceably,"
says the court, "and the right to advise
a peaceable strlke which the law does
not presume to bi impossible, is not
questioned. But If men enter into a con-

spiracy to do any unlawful thing, and
in order to accomrK" their .purposes
rJdvLse workraen to go upon"atrike.

The City Council is to be commended
for its action in appointing a committee
to investigate the charges made against
certain city officials. It would have
failed to . discharge a public duty had
It neglected to have done so. Thus far
nothing that can be regarded as testi-
mony has been elicited by the commit-
tee; but at the last meeting two men
made statements which involve charges,
and which rest upon the testimony of
Mr. Stewart, a member of a Kokomo
stone company. This being the case,
the committee will certainly have Mr.
.Stewart for It, next witness, and if not
for the next, at as early a day as pos-

sible. This is due to the accused If they
are innocent, and it is due to the people
of Indianapolis and to the clean man
agement of public affairs, if the charges
shall be sustained by the testimony of
that important witness, that the man
or. men proven to be corruptly Impli
cated shall be exposed and pun-
ished. Tne time has. come to
have the. necessity of scrupu-
lous integrity in the management of
public affairs emphasized. The accept-
ing of "per cents." by officers or of any
valuable consideration from contractors
Is a dishonest practice, even if it is said
to be quite general.

By thi3' statement the Journal does
not mean to be understood to intimate
that the officials named by Messrs. Bash
and Humphrey are guilty of the charges
which their testimony contained, but it
does mean to say that If dishonest trans
actions are going on in any branch of
city, county or State government, those
who are guilty of them should be, turned
out of office and over to the grand Jury.
The accepting of "per cents." or other
consideration from contractors by pub
lic officers is the accepting of bribes.
There Is so general an opinion that such
things are commonly done by public of-

ficers that there has come to be a feel-
ing that what Is so commonly believed
to be done cannot be so very wrong. It is
time to correct such, a demoralizing
sentiment and to show that such Ir
regularities are crimes by making ex-

amples of those clearly shown to be
guilty of them. To that end, the City
Council should take steps to have the
recent transactions of the School Board
Investigated by a committee of, the. Leg
islature, as well as to see that the In-

vestigation upon which it has entered
shall be pressed with vigor to the. end.

In this connection, the. Journal may
say that It does not approve the secret
informal conference which the Board of
Public Works has had with the repre
sentatives of the Broad Ripple Railway
Company recently. Doubtless nothing
Improper was done; but the holding of a
conference with any corporation so in
timately connected with the people from
which the public is debarred is open to
serious objection, and is liable to bring
the board Into disrepute. Such a board
owes it to the city to avoid the suspicion
which such a secret conference with a
corporation's officers, who are seeking
favors from the city, naturally creates.

BUBBLES IX THE AIR.

WIyf
Why is it when a maiden young

Weds some old man for money.
The men all think it such a sin,

And the girls all think it funny?

; Cautious.
"This play. " said the city nephew, "was

stolen from the French."
Uncle Joslah made a grab for his hat.
"By gosh, I'm goln to git out of here,"

said he. "I don't want to be mixed up as
an accomplice in no robbery."

Riot.
Th crowd surged about the locked doors

.of the bazaar.
"What 19 up?" asked the blind beggar.
The deaf and dumb beggar whispered

breathlessly: "There Is a bargain sale go-

ing on Inside, and the Bashaw's eight hun-
dred wives are attending it. They do say
that the carnage in there i3 simply ap
palling."

Just.
The weeping relatives gathered around

the Governor's chair, but that official re-

mained firm;
"No," he said to the mother, "I may con

sider your boy's pardon, but it is better
for him that he remain for four or five
months ;more If I were to let him out
now he would be Just in time to contract
a late case of. 'Sweet Marie"

They . saw the justice of the contention
and withdrew.

. . Fidelity In Public Office.
To the Editor of the Indianapolis Journal:

Returning home for a few days after
more, than a year's absence I have been
delighted to see how Indianapolis has
grown and improved in yplte of hard times.
We have to live elsewhere for a while in
order to realize what a beautiful city the
people here are building for themselves.
That . which interests me most, however.
Is the new. Interest in public affairs the
determination to hold officials to a strict
account. The Journal is doine first-rat- e

work in this direction. It is clear that a
Republican elected to office who In these
times allows himself to think of anything
hut a faithful service of the public is. from
a party standpoint, what they calr down in
rvorth caroana --a pium ijiu or course,
from th standpoint of general decency he
should be classed with other dirty scoun
drel. MAN r OH Li A. EDSON.
t

Indianapolis, Dec. if.
- To Preserve? the Flair.

Washington Special.
lteoresentative Ldnton to-d- ay Introduced

by request, a bill making it unlawful for
iany person to print, stamp or impress r.ny

letter or devices upon the flag uf the
United States or any representation there
on, provided, however, that any national or
estate regiment or urana Army post shall
have the right to put upon the flair the,
number and location of such. The idea of
the bill .is to prevent the flag from being
decorated with advertising devices. A num-
ber of flags with advert lercent.H printed
upon them "have been nent to Mr.-- Linton
to show to the committee when they take,
the bill up for consideration. ,

siderations drawn from other sources, to
find the meaning of the statute in the terms
of Its provisions, interpreted by the settled
rules, of construction.

That the original design to suppress
trusts and monopolies, created by contract
or combination In the form of trust, which
of course would be of a "contractual char-
acter," was adhered to, is clear; but It
is equally clear that a further and more
comprehensive purpose came to be enter-
tained and was embodied In the final form
of the enactment. Combinations are con-
demned not only when they take the form
of trusts but in whatever form found. If
they be in restraint of trade. That is the
effect of the words "or otherwise." Itmay be that those words should, be deemed
to include only forms of like character,
that Is to say, some form of contract as
distinguished from tort, but if that be so
It only emphasizes and makes imperative
the inference which otherwise it seems to
me would be sufficiently clear, that the
word "conspiracy" should be interpreted
independently of the preceding words. It is
hardly to be believed that the words "or
otherwise" were used Flmply for the pur-
pose of giving fuller scope to the antece-
dent words "contract" and "combination."
and then "conspiracy" added merely for
the same purpose.

LITERAL MEANING OF THE ACT.
Construed literally the terms used. In 1 he

body of this act forbid all. contracts cr
combinations in restraint of trade or com-
merce, but that construction is controlled
by, the title, which shows that only un-

lawful restraints were Intended. But what
constitutes an unlawful restraint is . not
defined, and under the familiar rule that
such federal enactments will be interpreted
by the light of the common law, I have r o
doubt but that this statute in so far as it
Is directed against contracts or combina-
tions in the form of trust, or In any form
of a "contractual character," should be lim-
ited to contracts and combinations such, in
their general characteristics, as the courts
have . declared unlawful. But to put any
such limitation upon the word conspiracy
is neither necessary nor, as I think, per-
missible. To do so would deprive the word
of all significance. It is a word whose
meaning is quite as well established in the
law as the meaning of the phrase "in re-
straint of trade" when used, as commonly
if not universally has been that phrase
used, in reference to contracts.

A conspiracy, to be sure, consists in an
agreement to do something, but in the
sense of law, and therefore In the sense
of this statute, it must be an agreement
between two or more to do by concerted
action something criminal or unlawful, or,
it may be, to do something lawful by crim-
inal or unlawful means. A conspiracy,
therefore, is in itself unlawful, and in so
far as this statute is directed against con
spiracies in restraint of trade among the
several States, it is not necessary to look
for the illegality of the offense in the kind
of restraint proposed: and, since it would
be unnecessary, it would be illogical to
conclude that only conspiracies which are
founded upon or are intended to be accom-
plished by means of contracts or combina-
tions in restraint of trade are within thepurview, of the act. It would be to maketautologous words which have distinctly
different meanings, and to deprive the stat-
ute in a large measure of its just and
needful scope. Any proposed restraint of
trade, though It be In itself innocent If it
is to be accomplished by conspiracy, is un-
lawful.

A distinction has been suggested between
the phrase "in restraint of trade" and the
phrases, "to injure trade." "to restrain
trade." Though perceptible, the distinction
doe3 not seem to me so significant that the
use of one expression rather than the other
should vary the interpretation of this stat-
ute. Any contract combination or con-
spiracy to be "in restraint of trade" must
involve the use of means of which the ef-
fect is "to injure" or "to restrain" trade.
A contract, combination or consplracj' in
restraint of trade is therefore a contract,
combination or conspiracy to restrain or o
injure trade. It would not, I suppose, be
enough in an indictment to charge a con-
spiracy in restraint of trade, in the lan-
guage of the statute, but it would be neces
sary, . unless the proposed restraint be
shown to be in itself unlawful, to allege
the illegal means intended to be used in
order to effect the restraint, and whether
the means should be averred to have been
used "in restraint or or "to restrain"
trade could hardly be important

IN REGARD TO USE OF WORDS.
There are many cases, doubtless, in which

the rule that every word of a statute should
be given effect is inapplicable, because when
synonymous words are used the court is
powerless to give them different meanings;
but when words of different significance
are employed the rule forbids that the scope
of the statute be compressed within the
limits of the narrower word. "Drinking
house" and "tippling house" are necessarily

ne. and 4t was well held In Reg. vs. Mc-Cull- y,

2 Moody Cr. Cas. 34. that "ram, ewe,
sheep and lamb" were all covered by the
word "sheep;" but if ' the words had been
"ram. ewe or sheep" it would have been a
plain violation of the rule to reject the
comprehensive, word "sheep" and say that
lambs or wethers were not included.
(Gelpcke vs. City of Dubuque. 1 Wall, 22U;

Farrell vs. Martindale. 2 Cranch, 10, 337;
United States vs. Coomps. 12 Peters, 72;
Maillard a al. vs. Lawrt-r.ee- , 16 How., 248.)
And it is no more lagitimate here to reject
the word con-spirac- or, what Is practic-
ally the same thing, strip it of its well-settl- ed

criminal significance, by confining
it within forms of contract or of combina-
tions in the form of trusts.

For like reasons I am. unable to regard
the word "commerce." In this statute, as
synonymous with "trade," as used in the
common law phrase, "restraint of trade."
In Its general senss trade comprehends ev-
ery pp?cies of exchange or dealing, but its
chief ue is "to demue the barter or pur-
chase and sale of goods, wares and mer-
chandise, either by wholesale or retail,"
and sor it is used in thv phrase mentioned.
But commerce is a broader term. It is the
word in that clause of the Constitution by
which power is conferred on Congress "toregulate commerce with foreign nations,
and among the several States, aad with theIndian tribes." In a. broader and more
distinct exercise of that power than ever
before asserted Congress passed the enact-
ments of 1837 and lsss known as the in;er-fdate-comme- rce

law. The present statute
is another exercise of that constitutionalpower, and the word commerce as used
In the statute, as it seems to me, need not
and should not be given a meaning more re-
stricted than It has in the Constitution
tnai mea.ir.ns no ouen oeen defined by
the Supreme Court (Gibbon vs. Oglen
9 Wheat. 1&3. 197; G'.lman vs. PhiUJAnla
3 Wall.. 7H; The Daniel Rail, lo viii r.'V.
the oasa of the State Freight Tax. i: Wall '
212, 275; Pen.-aco-la Tel. Co. vs. Wet. etc"
Tel. Co., 96 U. S.. 1 Ex Parte Seito d,

it. These great interests are entirely able
to cope with any interference with their
property. If they be held, in a high sense,
as trustees' for the .public, why should
equity entertain a suit by the beneficiaries
of this trust until the trustees have proved
rscreant? TJese companies .wn the land
over which their , lines run or a right of

in perpetuity, end though charged with
public duties, are still private pecuniary
corporations operated for gain. As to all
local matters, namely, the speed of trains,
stopping at' crossings, elevation of tracks
ana things of that character, ihey are sub-
ject to local or State regulation This
could not be were the power of Congress
exclusive- - as m the matter of interstate
rates. (Wabash Ry. vs. Illinois, 118 U. S.,
r7.) A

It is of course true that waterways are
not ralUays; that the latter and the title to
the land under , them are owned and con-
trolled, under hgal limitations, by com-
panies which operate them for gain; but
so are the boats which ply the rivers and
lakes of the country, and I see no reason
In any of the suggestions advanced for
saying that , the courts may givs to com-
merce on the rivers a protection which
they- - may not extend to commerce on the
railways. The- - railroad companies are
clothed 'Aith the power of emintnt domain
to enable the;n,to acquire lands necessary
for their purposes, because the proposed
use Is for the public benefit To the extent
of the share ,which the companies have in
interstate, commerce they hold their lands
and rights of way -- for the benefit of the
general public and subject to the national
control. "For this purpose." to use the ex-
pression of the Supreme Court in Gllman
vs. Philadelphia, 3 Wall. 713, in respect to
navigable waters, "they are the public
property of the .Nation and subjsct to all
the requisite legislation of Congress."

But while the reasons to justify, on the
grounds considered, the issuing of the in-
junction - Xo-r- the purpose of protecting,
against obstruction or Interruption, either
thermails atone or Interstate commerce, of
which the carrying of the. mails is a part,
are strong , and perhaps ougnt to be ac-
cepted .as convincing, theri seems to be no

for so holding, and theErecedent. a precedent need not now
be assunied.ii

While, however, the point is not decided,
the authorities on the subject hare been
krmiirVit frtrwnH an fnllv h.au3o. in rart.
of their bearing upon tne 4uestion. now to
be considered,... .. jvhether. . . . or

-
not

A . .the,..1Injunction. CtfWlwas autnonzea oy tne uci r-- i juiy jw.
It was under that act the order as asked
ami was gralited; but It nas been seriouEl.v
questioned rn;' this proceeding, as well as
by an eminent' Judge and !v lawyers else-
where, whether the statute is by its leims
applicable, or consistently itn coist iu-tlo- nal

guarantees can b applied, to cases
like this. ''

CONSPIRACY' AXD CONTEMPT.

Statutes Relating to Restraint of
- Trade and T.nty of Courts.

It is admitted In one of the briefs for
the defendants, and the authorities already
quoted clearly demonstrate "that were
Congress to declare that the United States
might maintain a bill to enjoin the obstruc-
tion of interstate .commerce on railroads
engaged therein, where such obstructions
amounted to '.What, "on a public highway,
would be a public nuisance, such legislation
would be admissible." Such an act, not
going beyond the scope of equity jurisdic-
tion in' England at the time when the fed-

eral Constitution was adopted. It Is plain
would not be subject to the objection that
It was an invasion of the field of criminal
law and involved interference with the
right of trial by Jury. " The jurisdiction of
the, courts of equity, and by implication
their right to punish for contempt, are es-

tablished by the Constitution, equally with
the right of trial by juryt and so long as
there Is no attempt to extend jurisdiction
over subjects not properly cognizable in
equity, there can be no ground for the ob-

jection that the right of Jury trial has been
taken away or impaired. The same act
may constitute a contempt and a crime.
But the contempt is one thing, the crime
another, and the punishment for one is
not a duplication of the punishment of the
other. The contempt can be tried and pun-
ished only by the court, while the charge
of crime can be tried only by a jury.

The first and fourth sections of the act of
July 2, 1890, U, S. Statutes, 209, read as fol-
lows: ......

"Section 1 Every contract, combination
in the form of. trust or otherwise, or con-
spiracy, in restraint of trade or commerce
among the several States, or with foreign
nations, is hereby declared to be illegal.
Every person who shall make any such
contract or engage in any such combination
or conspiracy, shall be deemed guilty of a
misdemeanor, and, on conviction thereof,
shall be punished . by . fine not exceeding
five thousand dollars, or by Imprisonment
not exceeding one year, or by both said
punishments, in .the discretion of the court.

"Section 4 The several circuit courts of
the Untttd States are hereby invested with
jurisdiction to prevent and restrain viola-
tions of this act; and it shall be the duty
of. the several - district attorneys of the
United States, in their respective districts,
under the direction of the Attorney-genera- l,

to institute proceedings in equity to pre-
vent and restrain such violations. Such
proceedings may be by way of petition set-
ting forth the case and praying that such
violation shall be enjoined or otherwise
prohibited. When the parties complained
of shall have been duly notified of . such pe-
tition the court shall proceed, as soon asmay be, to the hearing and determination
of the case; and pending such petition and
before final decree, the court may at any
time muke such, temporary restraining or-
der or prohibition as shall be deemed just
in the premises."

It is not contended that other sections
bear materially upon the construction or
Interpretation of these except the sixth, to

' which reference will bo made further along.
' The position ot-th- e defendants in respect

to this statute, as stated in one of the
briefs, is that It "is directed at capital; atdangers very generally supposed to result
from the vast aggregations of capital;"
that "the evil aimed at is one of a contra-
ctual character, and not of force and vlo--
lence." In another brief It Is said more
definitely: "That Sections 1 and 6 being
construed together, it la apparent that the
statute is aimed at monopoly of trade or
commerce by ; which trade should be en-
grossed, and in and by which property
should be employed and senrod. But that
even should this contention be denied, still
the statute does not confer a right cn rho
government to proceed under th dirctlon
of the Attorney-gener- al :o abate a public
nuisance existing in a highway of inter-
state commerce, but generally by Section 4


